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Federal Housing Finance Agency.

(e) Federal Home Loan Bank means a
bank established under the Federal
Home Loan Act; the term ‘‘Federal
Home Loan Banks’’ means, collec-
tively, all the Federal Home Loan
Banks.

(£)(1) Golden parachute payment means
any payment (or any agreement to
make any payment) in the nature of
compensation by any regulated entity
for the benefit of any current entity-af-
filiated party pursuant to an obligation
of such regulated entity that—

(i) Is contingent on, or by its terms is
payable on or after, the termination of
such party’s primary employment or
affiliation with the regulated entity;
and

(ii) Is received on or after the date on
which—

(A) The regulated entity became in-
solvent;

(B) Any conservator or receiver is ap-
pointed for such regulated entity; or

(C) The Director determines that the
regulated entity is in a troubled condi-
tion.

(2) The term ‘‘golden parachute pay-
ment’’ shall not include:

(i) Any payment made pursuant to a
pension or retirement plan which is
qualified (or is intended within a rea-
sonable period of time to be qualified)
under section 401 of the Internal Rev-
enue Code of 1986 (26 U.S.C. 401) or pur-
suant to a pension or other retirement
plan which is governed by the laws of
any foreign country;

(ii) Any payment made pursuant to a
bona fide deferred compensation plan
or arrangement which the Director de-
termines, by regulation or order, to be
permissible; or

(iii) Any payment made by reason of
death or by reason of termination
caused by the disability of an entity-af-
filiated party.

(3) Any payment which would be a
golden parachute payment but for the
fact that such payment was made be-
fore the date referred to in paragraph
(£)(1)({i) shall be treated as a golden
parachute payment if the payment was
made in contemplation of the occur-
rence of an event described that para-
graph.

(g) FHFA means the Federal Housing
Finance Agency.
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(h) HERA means the Housing and
Economic Recovery Act of 2008, Public
Law No. 110-289, 122 Stat. 2654 (July 30,
2008).

(1) Office of Finance means the Office
of Finance of the Federal Home Loan
Bank System (or any successor there-
to).

(j) Regulated entity means the Federal
National Mortgage Association and
any affiliate thereof; the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof; or any Federal Home
Loan Bank; the term ‘‘regulated enti-
ties’” means, collectively, the Federal
National Mortgage Association and
any affiliate thereof; the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof; and any Federal Home
Loan Bank.

(k) Troubled condition means a regu-
lated entity that—

(1) Is subject to a cease-and-desist
order or written agreement issued by
the FHFA that requires action to im-
prove the financial condition of the
regulated entity or is subject to a pro-
ceeding initiated by the Director,
which contemplates the issuance of an
order that requires action to improve
the financial condition of the regulated
entity, unless otherwise informed in
writing by the FHFA; or

(2) Is informed in writing by the Di-
rector that it is in a troubled condition
for purposes of the requirements of this
part on the basis of the regulated enti-
ty’s most recent report of examination
or other information available to the
FHFA.

(1)—(n) [Reserved]

§1231.3-1231.4 [Reserved]

§1231.5 Factors to be taken into ac-
count.

In determining whether to prohibit
or limit any golden parachute pay-
ment, the Director shall consider the
following factors—

(a) Whether there is a reasonable
basis to believe that the entity-affili-
ated party has committed any fraudu-
lent act or omission, breach of trust or
fiduciary duty, or insider abuse with
regard to the regulated entity that has
had a material effect on the financial
condition of the regulated entity;
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(b) Whether there is a reasonable
basis to believe that the entity-affili-
ated party is substantially responsible
for the insolvency of the regulated en-
tity, the appointment of a conservator
or receiver for the regulated entity, or
the troubled condition of the regulated
entity (as defined in regulations pre-
scribed by the Director);

(c) Whether there is a reasonable
basis to believe that the entity-affili-
ated party has materially violated any
applicable provision of Federal or
State law or regulation that has had a
material effect on the financial condi-
tion of the regulated entity;

(d) Whether the entity-affiliated
party was in a position of managerial
or fiduciary responsibility;

(e) The length of time that the party
was affiliated with the regulated enti-
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ty, and the degree to which the pay-
ment reasonably reflects compensation
earned over the period of employment
and the compensation involved rep-
resents a reasonable payment for serv-
ices rendered; and

(f) Any other factor the Director de-
termines relevant to the facts and cir-
cumstances surrounding the golden
parachute payment, including any
fraudulent act or omission, breach of
fiduciary duty, violation of law, rule,
regulation, order, or written agree-
ment, and the level of willful mis-
conduct, breach of fiduciary duty, and
malfeasance on the part of an entity-
affiliated party.

[73 FR 53357, Sept. 16, 2008, as amended at 73
FR 54673, Sept. 23, 2008; 74 FR 5102, Jan. 29,
2009]
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